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July 30, 2008

The Honorable Steve Preston

Secretary

United States Department of Housing and Urban Development
451 Seventh Street, SW
Washington, D.C. 20410-0002

Dear Secretary Preston:

TOM DAVIS, VIRGINIA,
RANKING MINORITY MEMBER

DAN BURTON, INDIANA

CHRISTOPHER SHAYS, CONNECTICUT
JOHN M. McHUGH, NEW YORK

JOHN L. MICA, FLORIADA

MARK E. SOUDER, INDIANA

TODD RUSSELL PLATTS, PENNSYLVANIA
CHRIS CANNON, UTAH

JOHN J. DUNCAN, JR,, TENNESSEE
MICHAEL R. TURNER, OHIO

DARRELL E. ISSA, CALIFORNIA

KENNY MARCHANT, TEXAS

LYNN A. WESTMORELAND, GEORGIA
PATRICK T McHENRY, NORTH CAROLINA
VIRGINIA FOXX, NORTH CAROLINA
BRIAN P BILBRAY, CALIFORNIA

BILL SALI, IDAHO

JIM JORDAN, OHIO

The Housing and Economic Recovery Act of 2008 (The Act), which was signed into law by
the President today, authorizes nearly $4 billion in federal funds for the redevelopment of
abandoned and foreclosed homes and residential properties.' The Act requires the Department of
Housing and Urban Development (HUD) establish an allocation formula for these funds within
60 days of enactment.” I believe that the language of the Act vests HUD with the authority to
exercise its discretion to develop the appropriate allocation formula, taking specified variables
into consideration. Over the past few months, [ have worked with HUD to develop measures of
need to alleviate the problem of vacant housing created by the subprime lending and mortgage
foreclosure crisis. [ want to encourage you to use what you have learned in your research to
allocate these funds to the communities in greatest need in the expeditious manner Congress has
intended in passing the Act.

Congress’ Charge to HUD

Because of the urgent nature of the current mortgage foreclosure crisis, Congress has charged
HUD with the responsibility of creating the allocation formula in a very short period of time.
The Act specifies that the funds are to be used for “the redevelopment of abandoned and

' Housing and Economic Recovery Act of 2008, H.R. 3221 (signed into law on July 30,
2008). The redevelopment funds are authorized pursuant to Title IIT of the Act, “Emergency
Assistance for the Redevelopment of Abandoned and Foreclosed Homes.”

2 See id. § 2301(b)(2).
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foreclosed upon homes and residential properties™ and are to be distributed to governmental
entities “with the greatest need.”

Moreover, Congress has provided further guidance in the assessment of “greatest need” by
delineating a range of ten relevant but non-exclusive criteria to be utilized in the development of
the allocation formula: (i) the number of home foreclosures in each state, (ii) the number of
home foreclosures in units of local government, (iii) the percentage of home foreclosures in each
state, (iv) the percentage of home foreclosures in units of local government, (v) the number of
subprime mortgages in each state, (vi) the number of subprime mortgages in units of local
government, (vii) the number of homes in default, (viii) the percentage of homes in default, (ix)
the number of homes with delinquent mortgages, and (x) the percentage of homes with
delinquent mortgages.”

HUD’s considered exercise of discretion in the creation of the allocation formula is essential
for a number of reasons. The Act does not specify any given weight to be assigned to the ten
different factors to be considered. The Act does not specify the size of the aggregate pool, or
denominator, to be used in determining percentages. The Act does not differentiate between
measuring “foreclosures” as the commencement of an enforcement action or as the completion
of a foreclosure sale—yet the language of the statute is clearly premised on vacant and
abandoned properties.

The tentative or preliminary nature of the threshold criteria is further revealed by the
statutory authorization that the funds can be used by states and local governments not just for
acquisition of foreclosed upon properties, but also for acquisition of abandoned properties.®
Furthermore, “foreclosures” and “subprime mortgages” are key indicators of vacancy and
abandonment, but are only approximate indicators of “greatest need.”’

3 See id. § 2301(a).
4 See id. § 2301(b)(3).

> The Act specifies three threshold criteria to consider in the development of the
allocation formula: (i) “the number and percentage of home foreclosures in each State or unit of
general local government,” (ii) “the number and percentage of homes financed by a subprime
mortgage related loan in each State or unit of general local government,” and (iii) “the number
and percentage of homes in default or delinquency in each State or unit of general local
government.” See id. § 2301(b)(3). This list quickly expands to at least ten criteria given the
duality of “number” and “percentage,” the duality of states and local governments, and the
duality of default and delinquency.

6 See id. § 2301(c)(3)(B).
’ Domestic Policy Subcommittee, House Oversight and Government Reform Committee

and Housing and Community Opportunity Subcommittee, House Financial Services Committee,
Joint Hearing on Federal Aid to Neighborhoods Distressed by the Subprime Mortgage Crisis
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Historical precedent

Affording HUD discretion in the allocation of federal funding has precedent. When
Congress passed the Cranston-Gonzalez National Affordable Housing Act of 1990, it told HUD
what kind of data it wanted HUD to use while leaving HUD flexibility to devise a formula to
allocate funds to where they were most needed.® In the 1990 Act, Congress instructed HUD to
“establish in regulation an allocation formula that reflects each jurisdiction’s share of total need
... as identified by objective measures of inadequate housing supply, substandard housing, the
number of low-income families in housing likely to be in need of rehabilitation, the costs of
producing housing, poverty and the relative fiscal incapacity of the jurisdiction to carry out
housing activities.” Congress told HUD to use the specified objective measures to construct a
basic formula, and then to use specific weights and adjustments in the final formula.'® Congress
also instructed HUD that its funding formula had to meet certain minimum state allocation
requirements. '’

In important respects, that relevant statutory language is substantially similar to H.R. 3221.
Namely, both laws require that funds be allocated according to need, both laws direct HUD to
devise an allocation formula, and both laws specify certain data or criteria be used by HUD in
determining “need.”

Current Legislation

H.R. 3221 arguably grants HUD greater flexibility than the 1990 Act. First, Congress has
conditioned its enumeration of allocation criteria with an express grant of discretion to HUD in
the determination of need: “as such need is determined in the discretion of the Secretary.”"
This type of overt grant to HUD discretion is not present in Section 217 of the 1990 Act.
Second, Congress has not instructed HUD how to weigh the various factors in the creation of the
allocation formula. Finally, unlike the 1990 Act, Congress has neither dictated adjustments to
the formula, nor required allocations to meet certain minimums.

Greater flexibility in H.R. 3221 is not only an explicit Congressional grant; HUD’s exercise
of this grant is also required to fulfill Congressional intent. The choices inherent in utilizing the
ten factors must obviously be made at the discretion of the Secretary. Any single given factor is

(May 22, 2008) (hearing testimony available at
http://domesticpolicy.oversight.house.gov/story.asp?ID=1968).

¥ See Section 217, Cranston-Gonzalez National Affordable Housing Act of 1990, Pub. L.
101-625, codified as 42 U.S.C. § 12747.

? See id. § 12747(b)(1)(A)

19 See id. § 12747(b)(1)(A)-(E).

U See id. § 12747(b)(2).

2 H.R. 3221, § 2301(b)(3) (emphasis added).
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likely to yield an allocation result different than any other given factor, hence the emphasis on
the discretion to be exercised by HUD in creating the overall allocation formula consistent with
the “greatest need.” The absence of statutory definitions in the Act for a “foreclosure” and for a
“subprime” mortgage further necessitates discretion in the exercise of HUD’s responsibility for
the allocation formula.”® In exercising its discretion, HUD necessarily must use sources of
information not specifically referenced in the Act in order to define the terms used by it. Thus,
the three (or ten) base factors must not be regarded as a regulatory straightjacket but rather as
key relevant factors in a formula to be developed by HUD to allocate funds to communities with
the “greatest need.” HUD must exercise its discretion to fulfill Congress’ intent.

Furthermore, any preliminary allocation formula HUD develops using the three (or ten)
statutory factors should be statistically validated by the Secretary using a broad range of social
and econometric data to ensure that the formula does in fact fulfill Congress’ primary intent to
target the distribution of funds to the areas in “greatest need.”

Joint Hearing of the Domestic Policy Subcommittee and Housing and Community
Opportunity Subcommittee

To fulfill Congtress’ legislative purpose adequately, I believe that HUD should consult the
research and testimony it prepared for a recent joint hearing on the issue of targeting federal aid.
On May 22, 2008, my Subcommittee held a joint hearing with the Housing and Community
Development Subcommittee of the House Committee on Financial Services entitled, Targeting
Federal Aid to Neighborhoods Distressed by the Subprime Mortgage Crisis."* The hearing
explored the availability of relevant data, and how best to use those data to target federal funds to
the neighborhoods with greatest need.

One of the relevant findings from that hearing concerned the limitations of using foreclosure
data in determining need. For instance, Mr. Todd Richardson, director of the HUD’s Program
Evaluation Division of the Office of Policy Development and Research, stated, “I want to point
out that falling home values and foreclosures in themselves are only a measure of risk of
vacancy; many foreclosed properties will never become vacant or will only briefly be vacant.
That was confirmed in testimony from Professor Frank Alexander, who said, “Not all
foreclosures yield vacancies; not all vacancies yield abandonment. But our measures of
foreclosures are not of foreclosure sales. That data is of foreclosure filings. And that is quite

215

13 For instance, “subprime mortgage related loan™ is not defined anywhere in the Act and
constitutes the second criterion.

' Joint Hearing on Federal Aid to Neighborhoods Distressed by the Subprime Mortgage
Crisis.

15 See id., Testimony of Todd Richardson, Director, Program Evaluation Division of the
Office of Policy Development and Research, Department of Housing and Urban Development.



The Honorable Steve Preston
July 30, 2008
Page 5

different than the number of sales. And it is really between those two that we pick up what you
are referring to as [vacant and abandoned houses].”'®

Nor is sole reliance on subprime lending data sufficient to identify need. As Mr. G. Thomas
Kingsley testified, “[M]uch of the research on this crisis so far has used the subprime percentage
of all loans as the measure of incidence. That measure is actually not very good for this purpose,
since it might give a very high score to neighborhoods that only have a very few loans.”"’
Indeed, the consensus among the witnesses was that “need” is best defined as concentrations of
vacant and abandoned houses, with further improvements possible by the addition of several
other overlapping variables. As Professor Alexander testified, “An individual foreclosed home
may not pose a great deal of burden; multiple foreclosures create the problems exponentially.”'®
Mr. Kingsley also confirmed the importance of identifying where vacant properties are
concentrated because “neighborhood-level spillover costs are likely to depend on how heavily
the problem [of vacant and abandoned houses] is concentrated as opposed to being spread out
evenly across the neighborhoods in any jurisdiction.”"®

The consensus among the witnesses was that a number of data sets must be consulted to
identify areas of greatest need. As Mr. Kingsley explained, “Better measures of concentration
are those that calculate the numbers, loans, foreclosures, and vacancies per 1,000 units in the
housing stock.”?® Mr. Richardson concurred that it is necessary to use a number of data sets,
“Combining information from several public data sets has the greatest potential for accurately
targeting funds to areas with vacant and potentially abandoned properties.”21 All of the
witnesses similarly agreed that the establishment of a baseline date (or calendar quarter) for
measuring recent rapid increases in foreclosures is essential to determination of “greatest need.”
The Act does not mandate such a time frame for measuring the sudden growth in foreclosure
sales, or in vacant and abandoned properties. The exercise of discretion by HUD will likely
require such a baseline for measurement.

It is worth noting that the witnesses all found the U.S. Postal Service (USPS) data set
essential in identifying areas of greatest need. These data show where mail is being delivered
and where it is not. From that—and in combination with the quarterly nature of this data set—it
can be inferred which addresses are vacant and for how long they are vacant. For his testimony,
Mr. Richardson used the USPS data set to map neighborhoods with rising vacancy rates, which
is a useful criterion for indentifying areas with the greatest need for federal funds. As he
explained, “the Post Office data tells us how long an address has been vacant. So we can know

1 See id., Testimony of Frank S. Alexander, Professor, Emory University School of Law.
' See id., Testimony of G. Thomas Kingsley, Urban Institute.

'8 See id., Testimony of Frank S. Alexander.

19 See id., Testimony of G. Thomas Kingsley.

20 See id.

2! See id., Testimony of Todd Richardson.
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if it has been vacant 6 months or 12 months, which certainly is a greater predictor of
abandonment.” I have enclosed for your review the maps submitted by Mr. Richardson.

The hearing also helped to identify the appropriate unit of analysis for measuring
concentrations of vacant and abandoned housing; the consensus among the witnesses was the
census tract. As, Mr. Richardson testified, “[I]t tells you a much stronger picture about what is
going on in your community if you can do it at the Census tract level. . . . If you want to target
funds to the needs of vacancy and abandoned housing and concentrate on vacant and abandoned
housing, that (targeting at the most discrete level possible) is pretty much what you have to
do.”® Mr. Christopher Walker, Director of Research and Assessment, Local Initiatives Support
Corporation, concurred: “We can feel pretty confident in using Census tract level data in order
to establish the kinds of concentrations we have just talked about.”** Conveniently, the USPS
data can be easily converted to census tract level of analysis.

Conclusion

HUD has the critical role of distributing nearly $4 billion to state and local jurisdictions that
are reeling from the spillover effects of vacant and abandoned houses resulting from the collapse
of subprime lending. Pursuant to the Act, you must devise an allocation formula within 60 days
that targets communities in greatest need. I believe Congress has given you the direction and the
flexibility that you will need. Based on Mr. Richardson’s testimony at our hearing, [ am
confident that HUD has performed the necessary research to exercise properly the discretion
required to fulfill Congress’ intent in passing the Act.

22 See id.
2 See id.

24 See id., Testimony of Christopher Walker, Director of Research and Assessment, Local
Initiatives Support Corporation.
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[f you have any questions regarding this letter, please contact Jaron Bourke, Staff Director, at
(202) 225-6427.

Sincerely,

Dennis J. Kucinich
Chairman

Domestic Policy Subcommittee

Enclosures

ce: Darrell Issa
Ranking Minority Member



